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Tried and tested

What people across the UK are saying about the Law Express and  

Law Express Q&A series:

‘...is focused, concise and precise. It provides express and 

effective revision material and techniques without compromising 

the depth of your understanding.’ 

Avis Whyte, Senior Research Fellow, University of Westminster

‘An accessible quick revision guide with all the essential 

information in one place, which makes a good addition to 

textbooks and other study material.’

Joanne Atkinson, Director of Postgraduate Law Programmes, University 

of Portsmouth

‘... excellent companion for students. It is to be used as a revision 

guide and will be useful for students who are conversant with the 

principles and case law of each topic.’

Alison Poole, Teaching Fellow, University of Portsmouth

‘This series is great - after having revised everything, it showed 

me a way to condense all the information and gave me an idea of 

how I would go about structuring my essays.’ 

Arama Lemon, Student, Coventry University

‘The Law Express Q&A series is perfect as it targets different 

learning styles - it includes diagrams and flowcharts that you can 

follow for easy application with confidence. It’s perfect for anyone 

who wants to receive an extra boost with their revision!’

Mariam Hussain, Student, University of Westminster
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How this topic may come up in exams

Usually the topic area is examined with an essay question surrounding the impact 

of the Contracts (Rights of Third Parties) Act 1999 and the effect on other common 

law mechanisms for avoiding the doctrine. Decisions concerning the interpretation 

and application of the Act have been made and the problem-style question given 

below will become more popular and familiar. A detailed knowledge of the Act and 

its interpretation will be required, together with alternative causes of action should 

the Act not apply or the third party wish to have a choice as to how to enforce their 

rights.

Privity

https://www.pearson.de/9781292259055


3 PRiviTy

70

Before you begin
It’s a good idea to consider the following key themes of privity before tackling a question on 

this topic.

A printable version of this diagram is available from www.pearsoned.co.uk/lawexpressqa

Does the Contracts
(Rights of Third Parties)

Act 1999 apply?

Privity:

Third party cannot

sue or be sued

From the list below, which
alternative mechanisms

available to third parties or
exceptions to the rule are
relevant to the question?

1. Collateral contract
2. Agency
3. Damages on behalf of another
4. Constructive trusts
5. Restrictive covenants
6. Assignments
7. Negotiable instruments
8. Any other statutory exception,

    e.g. Road Traffic Acts and

    insurance

Yes

Same remedies
available, as would have
if party to the contract

Have the parties excluded

the operation of the Act or

do they have potential

alternative causes of action?

If so, consider:

No
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  Question 1

Examine the extent to which the Contracts (Rights of Third Parties) Act 1999 has solved the 

harsh repercussions of the rigid application doctrine of privity.

Answer plan
➜ Define the doctrine of privity and potential unfairness that may arise from denying a third 

party the right to enforce a contractual term in his own name.

➜ Critically appraise the solutions provided by the 1999 Act with reference to specific legal 

rulings pre-dating the Act.

➜ evaluate the continued role of common law and statutory mechanisms in the light of 1999 

Act’s primary purpose to fulfil the intentions of the contracting parties and the extent to 

which they wish the third party to have enforceable rights.

Diagram plan

Doctrine of privity: prevents third parties enforcing
benefits promised to them

Third parties can still rely on other common law
mechanisms or relevant statutory provision

s. 1(1)(a) – expressly confer benefit s. 1(1)(b) – purport to confer benefit

Contracts (Rights of Third Parties)
Act 1999 can enforce rights directly

if parties

Parties can exclude third parties
from enforcing those benefits

A printable version of this diagram plan is available from www.pearsoned.co.uk/lawexpressqa
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Answer

The doctrine of privity provides that only a party to a contract can gain 

rights or incur obligations (Dunlop Pneumatic Tyre Co. Ltd v 

Selfridge & Co. [1915] AC 847). This has harsh repercussions for a 

third party on whom a benefit was conferred as he has no right to 

enforce that promise in his own name, although it would appear 

appropriate that burdens cannot be imposed. The primary aim of the 

Contracts (Rights of Third Parties) Act 1999 is to provide an exception 

to the doctrine of privity where benefits are intentionally conferred on 

a third party. Prior to the Act common law mechanisms were devel-

oped to avoid the doctrine of privity in such circumstances. These 

have not been abolished and have a role to play where the Act pro-

vides no remedy.1

section 1(1) (a) of the 1999 Act provides that where a term of a 

contract expressly identifies a third party, who is not a party to that 

contract, that third party will have a right to enforce that term(s) in 

their own name.2 in Beswick v Bewsick [1968] AC 58 Mr Beswick 

sold his business to his nephew in return for regular payments 

during his lifetime and an annuity to his wife after his death. The 

nephew did not honour this promise to his uncle’s widow. Mrs 

Beswick had not provided consideration for the promise nor was she 

a party to the contract. even though there was clear intention that 

she should benefit, the doctrine of privity meant she could not sue 

in her own name. Fortuitously, she was the administratrix of the 

estate and got an order of specific performance in that capacity. As 

Mrs Beswick was expressly named in the contract post the 1999 

Act, she could sue in her own name under s. 1(1)(a). This would be 

fulfilling the contractual intentions of the parties at the time the 

contract was made.3

Prior to the 1999 Act the conferment of a benefit on a third party, 

such as promised commission (Les Affréteurs Réunis SA v 

 Walford [1919] AC 801) or a warranty as to the quality of paint 

(Shanklin Pier Ltd v Detel Products [1951] 2 KB 854) required 

complex legal reasoning to find the existence of a trust or a collat-

eral contract. section 1(1)(b) provides that a third party will be able 

to enforce any term of a contract in his own name where that term 

purported to confer a benefit on him. in Nisshin Shipping v 

1 Good opening answers the 

question directly.

2 Paraphrasing statutory 

provisions is fine provided you 

are accurate.

3 you demonstrate 

understanding of how law 

would be applied now with 

reference to decided case 

law.
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Cleaves [2003] eWCH 2602 (Comm), a contract between nisshin 

and hirers of ships provided that 1 per cent of the agreed price 

would be paid to the brokers4. section 1(1)(b) provided the brokers 

could recover these payments in their own name. Third parties who 

have received unsatisfactory performance of a contract, for example 

a holiday booked by someone else, can now recover damages 

directly. Previously, following Jackson v Horizon Holidays Ltd 

[1975] 1 WLR 1468 the contracting party could recover an amount 

beyond his own losses. section 4 protects the promisee from double 

recovery of losses.

The conferring of a benefit must be one of the purposes of the contract, 

but it does not have to be the predominant one (Prudential  

Assurance Co Ltd v Ayres [2007] 3 All eR 946). A benefit can include 

any performance due under the contract, but that benefit must be con-

ferred specifically on a third party, expressly identified in the contract 

by name, as a member of a class, or answering to a particular descrip-

tion and be more than someone incidentally benefiting from perfor-

mance (Avraamides v Colwill [2006] eWCA 1533). in Fortress 

Valve Recovery Fund I LLC & Others v Blue Skye Special Oppor-

tunities Fund LP & Others [2013] eWCA Civ 367 a third party was 

treated as party to the arbitration clause only where the dispute directly 

related to a substantive term which the third party had the benefit of.5

section 1(6) provides for third parties to be able to rely directly on 

exclusion or limitation clauses. This has improved the situation in 

cases such as New Zealand Shipping Co. Ltd  v A M  Satterthwaite 

& Co. Ltd (The Eureymedon) [1975] AC 154 where the finding of 

the existence of a collateral contract or pre-existing agency relation-

ship would be necessary.6

section 1(2) provides that s. 1(1) and s. 1(6) will have no application 

if on a proper construction of the contract the parties did not intend 

the term to be enforceable by the third party. Again the 1999 Act is 

emphasising its primary aim to fulfil the contractual intentions of the 

parties.7 The intention to prevent such rights being enforceable will 

have to be clear as in conferring a benefit under s. 1(1) there is a 

rebuttable presumption in favour of the third party (Nisshin Shipping 

v Cleaves). Where a third party has been prevented by the contract 

from enforcing such a right directly the common law might provide 

an alternative remedy such as in tort where a duty of care is owed. 

4 Well-structured comparison 

of old to new law: Nissin and 

Les Affréteurs have very 

similar facts.

5 excellent knowledge of 

current developments in the 

law.

6 Direct comparisons of old 

with new law focuses on 

question set.

7 Without commentary on the 

sections you are discussing 

your work will be descriptive 

rather than analytical of the 

law.
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