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3 SOURCES AND CONCEPTS OF ENVIRONMENTAL LAW

M Concepts

Sustainable development

The UNCHE 1972 recognised that there was a link between economic development and
environmental protection (‘The protection and improvement of the human environment

is a major issue which affects the well-being of peoples and economic development
throughout the world’), but the formal incorporation of the impact had still not been made
by 1984, in the UN Resolution on the Charter of Economic Rights and Duties of States
(A/RES/39/163).

In 1983 (A/RES/38/161), the UN convened the World Commission on Environment and
Development (WCED, generally known as the Brundtland Commission). The commission
reported in 1987 (‘Our Common Future’ or ‘The Brundtland Report’), and the report pointed
to the need to ensure sustainable development (SD) to provide mechanisms to increase
international cooperation.

KEY DEFINITION: Sustainable development (SD)

Development that meets the needs of the present without compromising the ability of
future generations to meet their own needs. It contains within it two key concepts:

m the concept of ‘needs’, in particular the essential needs of the world’s poor, to which
overriding priority should be given; and

m the idea of limitations imposed by the state of technology and social organisation on
the environment’s ability to meet present and future needs.

A J

Sustainable development has several advantages as an approach — it considers
environmental protection, but with the emphasis on economic and social development. It is
also quite pragmatic, since it takes into account needs of the undeveloped and developing
world, as well as the potential benefits and problems of technological advances.

Sustainable development has made the transition from a concept of international law

(and thus soft law) to hard EU law in a remarkably short period. It was included as

Agenda 21 of the UNCED 1992 and was incorporated into the EC Treaty in Article 2

(‘a harmonious, balanced and sustainable development of economic activities . . .") and
Article 6 (‘Environmental protection requirements must be integrated into the definition and
implementation of the Community policies and activities referred to in Article 3, in particular
with a view to promoting sustainable development’).

Sustainable development is not as straightforward as it might appear, however. One of its
strengths as a soft law concept was that it can mean different things to different people
(and so states could sign up to Agenda 21 and interpret the ideas as they wished).
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In the UK, SD appears in statute several times, most recently in s. 110 of the Localism
Act 2011 (‘Duty to co-operate in relation to planning of sustainable development’). It also
appears in the outline of the principal aims and objectives of the Environment Agency

(s. 4(1) Environment Act 1995).

! Don’t be tempted to . . .

Try not to think of SD as being a concrete set of rules that govern activities. Even in
statute, the term is not defined consistently (if at all) and it is left to the courts to apply
the most suitable definition of SD in any particular case.

The government’s approach on SD has been criticised recently, however. The
Environmental Audit Committee (see Chapter 4 on enforcement of environmental law)
criticised the closure of the Sustainable Development Commission in March 2011, and says
that since 2008 ‘policy on sustainable development has not been overseen by a designated
ministerial committee’ (EAC, 2011).

Precautionary principle

The precautionary principle, which evolved out of the German Vorsorgeprinzip or principle of
anticipation through foresight, can be summarised as being ‘an approach . . . that is based
around taking precautions even if there is no clear evidence of harm or risk of harm from
an activity or substance’ (Bell, McGillivray and Pedersen, 2013: 68).

As a principle, it is open to a number of interpretations:

m The process or project should be allowed to proceed unless or until it is found to be
damaging to the environment.

B The process or project should not be allowed to proceed unless or until it is found not to
be damaging to the environment.

These could both be argued to represent the precautionary principle, but will clearly have
dramatically different impacts on development.

The precautionary principle appears in EU law in Article 191(2) TFEU as one of the key
principles upon which EU environmental policy will be based.

(11 REVISION NOTE

One practical embodiment of the precautionary principle is illustrated in Chapter 5
(on planning) and Chapter 6 (on environmental permitting) as environmental impact
assessments, which should be considered alongside the theory.
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Polluter pays principle

The polluter pays principle (PPP) is probably one of the most widely recognised of the
principles covered here.

KEY DEFINITION: Polluter pays principle (PPP)

The principle to be used for allocating costs of pollution prevention and control
measures to encourage rational use of scarce environmental resources and to avoid
distortion in international trade is the so-called ‘polluter pays principle’.

This means that the polluters should bear the expenses of carrying out remediation
measures decided by the public authorities (OECD Principle A(a)4, 1974).

Within EU law, the PPP was first mentioned as a principle in the 1st Environmental Action
Programme in 1973, and is currently one of the key principles outlined in Article 191 of
the TFEU.

Under the PPP, the polluter should pay the costs incurred through polluting activities, either
directly or indirectly, using mechanisms such as:

B administration costs for pollution control system (licensing fees which pay for
monitoring, for example);

m external costs — for example, landfill (through taxes); or
B clean-up costs (by setting requirements/standards in relation to polluting activity).

S EXAM TIP

Remember that large polluters are often multinational corporations, who will often try
to offset the burden of paying for their pollution by reducing shareholder dividends, or
raising prices. Since it is the shareholders and the customers who drive the corporation’s
business, could it be argued that even with this offsetting, the polluter is still paying?

In other words, don’t interpret ‘the polluter’ too narrowly in your answer.

Human right to a safe and healthy environment

If the three concepts above have evolved into more or less enforceable principles of
environmental law, then there are also new concepts emerging that might in future become
hard law. Key among these is the argument that certain aspects of the environment are so
strongly connected with human rights that to damage the environment is to be in breach of
a human right, either under the UDHR or ECHR.

This was brought up in the ECHR cases of Ldpez Ostrav Spain (1994) 20 EHRR 277 (where
the state failed to close a polluting factory), Fadeyeva v Russia (2005) 45 EHRR 295 (where
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the state failed to relocate people affected by a noxious steel factory), and Giacomelli v
Italy (2007) 45 EHRR 38 (the state had failed to close a polluting waste treatment plant).

All of these cases involved a breach of Article 8 (the right to a family life). To date, only one
environmental case has been found to be a breach of Article 2 (the right to life), and that
was Oneryildiz v Turkey [2004] ECHR 657.

m N

Gneryildiz v Turkey (1994) ECHR 657

Concerning: hazardous pursuits; landfill sites; positive obligations; protection of
property; right to effective remedy; right to life

Facts

The applicant lived in a slum quarter of Istanbul surrounding a rubbish tip which
exploded because of the decomposition of the refuse and killed nine of his relatives.
A report showed that the authorities failed to take any measures at the tip in question
to prevent an explosion of methane.

Legal principle

The court noted that the regulatory framework applicable in the present case had
proved defective in that the tip had been allowed to open and operate and there had
been no coherent supervisory system. That situation had been exacerbated by a general
policy which had proved powerless in dealing with general town-planning issues and
had undoubtedly played a part in the sequence of events leading to the accident. The
Court accordingly held that there had been a violation of Article 2.

Whether or not these four cases amount to the beginnings of a new concept of
environmental law remains to be seen.

A EXAM TIP

Consider what takes an idea from the abstract to concept to principle. At the moment,
this is an organic process, but you would impress an examiner with a discussion about
whether there should be a more prescriptive approach in developing new principles

of law.
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Putting it all together

Answer guidelines

See the essay question at the start of the chapter.

Approaching the question

The question asks you to consider the sources of environmental law and the level of
impact that each might have. The broad nature of the question allows you to shape it
along a direction that best suits your knowledge. You could look at this question in
terms of ‘environmental law’ as a broad, single concept, or make the approach much
more specific to one or two particular areas of law, for example, planning law and
climate change. You should also spend a little time introducing the potential sources
of law covered above.

Important points to include

m What area will you be focusing on?

m What are the sources of law? International/ EU/ domestic/ a combination of all of
these? Has the law been developed in this area by the courts? How?

(How) do they mesh together in relation to the area you have chosen?
How ‘effective’ is the law in this area?

Would this be improved if the law had originated from a different source?
You might think about a comparison with another area of law here.

\/ Make your answer stand out

Make sure that you distinguish clearly between the different sources that might
have impacted on the particular area of law that you are discussing. If it has
emerged from soft law, for example, revisit the Blutman—Kaufmann-Kohler—Ellis—
Barelli debates above. An analysis of this sort will ensure you get the best marks,
whereas merely describing the various sources will not.
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